supreme Court dismisses
appeal by Stassen Exports
on RABEA Trademarks case

THE Supreme Court of Sri
Lanka recently delivered a
judgement in relation to an
Intellectual Property mat-
ter relating to the RABEA
Trademarks, dismissing an
ap| by Stassen Exports.

In this case, the Appellant
Stasgsen Exports. had
appealed to the Supreme
Court from 2 Judgement of
the Commercial High Court

lombo. The Appeal was
made against the Director
General of Intellectual
Property of Sri Lanka and
the Opponent substituted
Respondents, Partners of
Ahamed Mohamed Saleh
Bashen and Company. a limit-
ed liability partnership in the
Kingdom of Saudi Arahia

The Appellant had sought
to expunge eight Trademarks.

The Commercial High
Court had previously reject-
ed the application of the
Appellant Company in terms
of the Intellectual Property

Act by which it sought to
expunge certain Trademarks
from the Registry of
Trademarks and had moved
1o set aside the decision to
register the Marks in the
name of the 2nd Pespondent.

This case‘examined the
provisions relating to the
Applications and Notices of
Opposition in the Intellectual
Property Act No 520f 1979

Previously, the Registrar
of Trademarks had acceprad
07 Applications which were
published in the Government
Gazette

The Trademarks dispute
arose out of 02 Trademarks
registered originally by
Hebthulabuoy & Co., of 08
Marks for the Word RABEA
in English and Arabic.

The original 2nd Defendant
Respondents had applied
for the registration of the
Marks RABEA iy 08 different
(ladses including Tea

The Respondent par.
ties had stated that the
Trademarks arose from the
Trademark RABEA original
Iy registered and they are the
present Owners of the regis
tered Trademarks upon being
transferred and assigned
title

They stated that the
Trademarks which the
Respondents are the Owners
are associated with them for a
long period of time

The Director General of
Trademarks had objected
to further extension of
time to tender objections to
the Marks in terms of the
Intellectual Property Act

The znd Respondent origi
nally had asserted that the
application to register the
Trademarks referred to
and duly advertised 1n the
Government Gazette, duly
registered. duly entered in
the Register of Trademarks
under the provisions of
the Act The Respondents
had also contended that the
Appellant even after a time
extension to file opposition
had failed to do so and there-
fore they cannot now expunge
the Marks, which had been
duly registered. The origi-

nal 2nd Defendant had also

assigned its right to a substi-
tuted 2nd to 8th Respondents

After a detailed inquiry
the Commercial High Court
Judge had dismissed the
Appeal

In the subsequent Appeal
to the Court, the Respondents
had submitted that the Marks
were duly registered and
gazetted, and no statutory
Notices of Opposition filed
within the mandatory time
period.

The Director General of
Trademarks had also stated
it had acted duly in terms
of the Law. Upon lengthy
arguments and hearings and
Written Submissions, the
Supreme Court consisted of
Justices L.T.O. Dehideniva J,
EAGF AmarasekaraJand
Padman Surasena J. declared
the judgement as follows:

The Supreme Court held
that the case being argued
on the questions of Law
set out that in terms of the
applicable provisions of the
Intellectual Property Act
which was in force during the
relevant time. the procedure
In Section 102 to 105 were set
out.

However. Section 107 of the
Code is relevant to the matter
vwhere the Registrar is statu.
torily bound to give Notices
102 party involved in the pro-

#ss. However, as per Section
107, the Registrar has to
exam r+ the Mark in relation
“isions of Section 99
+* to the admissibiliry
= Ju 12Mhasmm'“nd
the ime period given by the
"= itself to grant reason-
s ertension of time

Court held, the Appd_[ant
has not acted in such man.
ner and has waited til] the
Respondent registered the
Mark which took place after
sometime, after the fi
of the eXtension it h]a?jarjsdkmede
for. Under Section 107 (13y Az
the Registrar has no option
other than rezister the Mark
unless he receives Notices of
Opposition. within the pre
SCribed time period

These Marks were regis-
tered many months after the
expiry of 03 months exten
sion asked by the Appellant

The Registrar has no other
option than registering the
Trademarks, even there 1< no
Notices of Opposition filed
within the prescribed time or
even any extended time

Therefore, the Court had
determined that the question
of Law mentioned in respect
of which Court had granted
leave had to be answered in
the negative and against the
Appellant and the Appeal was
dismissed with costs

Counsel Faiz Mustapha PC
appeared for the Appellant

Sentor Counsel Hiran de
Alwis with C. Jayamaha and
Medani Navoda Attorneys-at
Law appeared for the 2nd to
8th Substituted Defendants-
Respondents Bashen &
Company

Viveka Siriwardena
DSG with Navodi de Zoysa
SC appeared for the 1st
Respondent- Defendant
Director General of

Trademarks.
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